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A/ORDER

PER S.S.Godara, Judicial Member:-

This assessee’s appeal for assessment year 20413sé4 against the Principal
Commissioner of Income Tax (Central)-1, Kolkata’der dated 26.03.2018 passed in
case No.PCIT(C)-1/sec.263/2017-18/10057-60, inuglproceedings u/s 263 of the
Income Tax Act, 1961; in short ‘the Act'.

Heard both the parties. Case file(s) perused.

2. With the able assistance of both the learnecksemtative(s), we notice from a

perusal of the case file that the PCIT has exeddmi® sec. 263 revision jurisdiction to
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hold that the regular assessment in question d24€@B.2016 framed in assessee’s
case as an erroneous one causing prejudice tcesntef the Revenue. The said
assessment order reveals that the Assessing Ofaldrthat the assessee had been
actually been put up for the purpose of inflatingghase and sales of M/s. Network
Industries Ltd. He thus disallowed / added 5% sfcérriage and wages expenses of
%80,80,34,415;- coming t&4,40,672/-. The PCIT is revision order under chngte
include that the Assessing Officer has not properkamined and verified the
corresponding facts which renders the same asesusncausing prejudice interest to
the Revenue as under:-

“2. The above assessment order has been examinedke bglong with the
assessment record. As found by me from the Prafit laoss Account, the
assessee has shown purchase of Rs.1,52,00,46,7&id sale of
Rs.1,52,83,74,383/-. In the assessment order, @da#s given a finding that
purchase of the proprietor concern is inflated Imat further enquiry in the
genuineness of the purchase declared by the assdss® been made. In case
of Vijay Proteins Ltd. Vs. CIT (2015) 58 taxmanmonC44, the Hon'ble
Gujarat High Court has confirmed the decision ofATT Ahmedabad
disallowing 25% of purchase that was found to Htaied by showing higher
purchase price through fictitious invoices. In thgsessment record, only
purchase and sale ledger are available. No furttetails or documents are
available relating to enquiry made by the AO talfout about the genuineness
of purchase shown by the assessee. If the AO Hadmiation about the
inflation of purchase in case of the assesseehbald have investigated about
the genuineness .of entire purchases shown bysgesaee and then necessary
decision should have been taken by him for disatigwan appropriate
percentage of purchase depending on the exteriteoptirchases found to be
inflated. Since the AO had not made any enquiryesification in respect of
purchases shown by the assessee, the above-menéissessment order dated
24.03.2016 passed in case of the assessee foR@13-14 u/s 143(3) has been
found to be deemed to be erroneous in so far gsdjudicial to the interest of
revenue in view of Clause (a) of Explanation 2euftion 263.

3. After finding the assessment order dated 2400%2being erroneous and
prejudicial to the interest of revenue as discusisedrevious para, a notice
dated 13.03.2018 is issued to the assessee agkiogekplain as to why the
above mentioned assessment order should not b&eckas per the provisions
of section 263 to correct the errors discussechairevious para. In response
to this notice, Shri Jaydeep Chakraborty, Advocgtpeared on 19.03.2018
alongwith Vakalatnama on behalf of the assesseganynas its authorized
representative, hereinafter referred as the Ld. ARd filed a written
submission. This written submission is reproducedrader:-
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"That the main ground of objection for 263 is relyag the inflated
purchases value.

That Your Honour, we would like to bring to yourtioe that during the
course of assessment proceedings the assesseequaluthe relevant
documents before the Ld. A.D. relating to its pasH# and expenditure.
A disallowance of 25% on purchase ad hoc withoyt @vidence may
kindly be reconsidered by Your Honour for this marar matter of the

assessee M/s.Green Touch Vincom Pvt. Ltd. (PAN- B&4A 9317N).

To substantiate our plea relating to Your 263 mptiwe have relied on
the following case laws for Your Honour's kind psali

Reliance is placed in the case ©FT v. Lalit Bahsin 290 ITR 245
(Del) where the Delhi High Court deleted the additiontba ground
that A.O. arrived at conclusion primarily on imaafive basis and
conjectures rather than on the basis of any reooroooks of account
and hence deleted the addition.

Reliance is also placed in the caseQphega Estates V s. ITO 106
ATD 427 (Chennai) where the Chennai Bench of ITAT held that since
the revenue could not prove that actual consigeravas more than
that recorded by the assessee and since bookscofirdchad not be
rejected, there was no basis of making the estuiredéition.

Reliance is further placed in the casekof. Varghese Vs . ITO,
Ernakulam and Another 131 ITR 597 (SC) wherein the Supreme
Court held that assessee must be shown to havieedaeore than what
is declared or disclosed ~Y him as consideratiah @my then addition
can be sustained.

Reliance is also further placed in the caséalbir Singh Vs. ACIT
(ITAT Jaipur) where it has been opined that expenses can't be
disallowed on estimation basis without verificatimf genuineness.

Considering the above facts and circumstancesvielig clear that the
gueries raised by you have duly been considerdatid.G. at the time
of making assessment u/s 143(3), therefore, Younodois requested to
drop the proceedings u/s 263 of the I.T. Act 1961."

4. In the above written submission, the Ld. AR hasnly argued against the
ad hoc disallowance of purchases contending thaingiuthe course of
assessment proceeding, the assessee producedewdintedocuments before
the Ld. AO relating to its purchases and expenegwand hence, as pleaded by
him, a disallowance of 25% of purchases on ad lastshwithout any evidence
may be reconsidered. In support of his argumest,Lith AR has referred to
certain judgments as mentioned in the above writiebmission. Here, the
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3.

proceeding u/s 263 has not been initiated to makkaoa disallowance out of
purchases without any evidence but due to not ngakiny enquiry or
verification by the AO, even after making an obs¢ion in the assessment
order that purchases are inflated. Due to not ngpkequisite enquiry or
verification of the genuineness of purchases shdwynthe assessee, the
assessment order passed by the AO has become dézimeerroneous in so
far as prejudicial to the interest of revenue. €hane, now the AO is required
to make enquiry from the parties from whom purckasave been shown e
guantity of clothes sold, rate of clothes sold énthto the assessee corn any and
the genuineness of such sale made by them to Sessee company and if
genuineness of sales made by them to the assessparty is not verified due
to non-traceability of such parties or rate or ditprof such clothes sold by
these parties to the assessee company is found toflated, an appropriate
percentage of such purchases should be disallowetieo AO following the
decision of Vijaye Protein (supra) in which 25%pirchases were disallowed
due to purchase parties could not be traced outgendineness of purchase
bills could not be verified. Therefore, in this eaalso, the AO is directed to
make necessary enquiries and verification of puwebdo find out about the
genuineness of purchases-and the bills shown iir th@mes and then,
depending upon the result of enquiries, make apj@i@pdisallowance out of
purchases keeping in view the rates laid down bp@uHigh Court in case of
Vijay Proteins (Supra).

5. In view of my above decision, the assessmergraldted 24.03.2016 is set
aside and restored to the file of the assessdmetextent of making enquiries
and verification in respect of purchases in the mearas discussed in previous
para No.4 and then the AO should pass a fresh assessmeatt taitdng into
account the finding of enquiries / verification aotlowing of my directions as
discussed in previous para. Addition made on adcafndisallowance of
expenses in original assessment order shall reimizict.

6. In the result, the original assessment ordesquhsi/s.143(3) for A.Y 2013-
14 dated 24.03.2016 is set aside and restorecetbl¢hof the AO for making
necessary enquiries / verification relating to geeness of purchases and
closing stock and passing of fresh assessment evilleradditions made in
original assessment order remaining intact as pgrdirection in previous
para.”

It is in this backdrop of facts that the asseds&s challenged correctness of

PCIT’s foregoing revision action. The Revenue’secas the other hand is that the

PCIT has rightly invoked sec. 263 proceedings bypgainting the above narrated

lack of proper enquiry verificatioguathe assessee’s purchase / sales.
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4. We find no merit in the PCIT’s revision actionder challenge stand before us.
Case file suggests that the PCIT had invoked mslagi revision action in one Sh
Kartick Bose’s case, for the very assessment yedne®same lines who is also part of
M/s Network Industries Ltd group. The Assessingiceif therein had also disallowed
5% of the expenses which was revised in 263 praegedThis tribunal’s co-ordinate
bench’s decision inTA No0.1027/K0l/2018 decided on 22.01.2020 has reversed the
said revision action as under:-

“3. We have heard rival pleadings against and in suppf the PCIT’s action
under challenge assuming sec.263 revision jurigmhict Case file perused.
There can hardly be any dispute about the setdgdllproposition in Malabar
Industrial Co. Ltd. vs. Commissioner of Income T2800) 243 ITR 83 (SC)
and Commissioner of Income Tax vs. Max India (2@9B) ITR 282 (SC) that
before an assessment is held as erroneous causagdice to interest of the
Revenue, both these conditions have to be simoltshesatisfied. And that an
assessment cannot be treated as an erroneous alsengagrejudice to interest
of the Revenue in case the Assessing Officer hastane of the possible
views. We keep in mind this settled legal propmsiénd proceed to deal with
the facts of the case. We reiterate that the PGQi@vssion directions quoted the
catena of case law (supra) that bogus purchase bave disallowed @ 25%
that @ 5% as per regular assessment in question.ndiiee that the case
records speak otherwise. This assessee is stategldo individual / proprietor
of M/s Jayashri Trading Co. and M/s Annette EntesgarHe traded in hosiery
goods & fabricsHe had also acted as director of other group concern M/s
Network Industries Ltd. It transpires from the regular assessment dated
24.03.2016 that the Assessing Officer found thesse® to have shown very
lower net profit against voluminous gross receiptts profit and loss account.
He observed that the assessee’s proprietor coneegre actually dummy
concerns for inflated purchases and sales of M/svbik Industries Ltd. And
that the assessee’s entire sale-purchase trangactieere with the said group
concern only. He therefore proceed to disallow 5%tle expenditure of
384,90,060/- coming t&4,23,503/- in the course of assessment.

4. Learned CIT-DR vehemently supported the PCITt®adhat the impugned

disallowance has to be made @ 25% than @ 5% goynthé his foregoing

reasoning. We find no merit in Revenue’s instaguarent. We make it clear
that the case law quoted at the Revenue’s behads daeth bogus purchases
whereas we are dealing with an instance of alleigédted purchases between
group concerns for the purpose and reducing groséitrate. There is further

no quarrel assessee’s sale purchase figures betwWeegroup concern have
been accepted per se since the Assessing Officeeg@ded to disallow an
estimated 5% inflated amount only. We concluddim factual backdrop that
the PCIT has erred in law and on facts in holdimg tAssessing Officer's
regular assessment to this effect as an instan@aioight bogus than inflated
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purchases. We according go by following settle@li@goposition to hold that
PCIT has erred in law and on facts in assuming &&x. 263 revision
jurisdiction. The same stands revers@ddered accordingly.”

5. No rebuttabuathe foregoing clinching aspect has came from #ggadment’s
side. We therefore hold that PCIT’s impugned r@visaction is not sustainable in the
eyes of law & reverse order under challenge daged322016. The regular assessment

dated 24.03.2016 stands restored as a necessathaor

6. This assessee’s appeal is allowed.

Order pronounced in open court on_10/09/2020

Sd/- Sd/-
(TG HEE) (a1 TeE)
(J.Sudhakar Reddy) (S.S.Godara)
Accountant Member Judicial Member
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